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A.  SYNOPSIS:

This bill would establish the State Board of Private Investigators, Security Professionals and Fugitive Recovery Agents in the Bureau of Professional and Occupational Affairs within the Pennsylvania Department of State.  Modeled after current licensing statutes, it will offer a comprehensive system to regulate the conduct of all three professions.  

B.  SUMMARY OF THE BILL:

State Board of Private Investigators, Security Professionals and Fugitive Recovery Agents

The State Board of Private Investigators, Security Professionals and Fugitive Recovery Agents would be established in the Bureau of Professional and Occupational Affairs within the Pennsylvania Department of State.  The Board would effect statewide licensing of persons and business entities for the following professions:

· Private Investigator – This would include investigation of crimes, the whereabouts of missing persons, the credibility of witnesses, the location of stolen property and the conduct of employees as well as the securing of evidence in criminal and civil cases.

· Security Professional – This would include the provision of security guards, watchmen or private patrolmen.

· Fugitive Recovery Agent – This would include fugitive recovery, bail recovery, bail enforcement, and investigation, surveillance and apprehension of individuals who have failed to appear to answer criminal charges.

The Board would be comprised of 13 members, including:

· The Commissioner of Professional and Occupational Affairs or a designee,

· The Commissioner of the Pennsylvania State Police or a designee,

· The Attorney General or a designee,

· 3 public members unaffiliated with any of the licensed professions, and

· 7 licensees, including at least one licensee from each of the three categories.

Individuals licensed under the Private Detective Act of 1953 would, until the expiration of their license, be deemed licensed under this bill as both private investigators and security professionals.  They could serve on the Board in that capacity.

Active, unlicensed fugitive recovery agents could serve as Board members until July 1, 2009.

The elected officials on the Board would serve during their term of office.  Non-elected members would serve four year terms, with some initial terms for lesser years so that reappointments would be staggered.

The Board would elect its own officers, and non-elected members would receive a per diem of $100 per meeting (no more than $1,000 a year) and reasonable expenses.  Meetings would be held at least bi-monthly, and non-elected members could be removed for repeated failure to attend.

The Board would be authorized to regulate all three professions, including the authority to:

· develop entrance examinations;

· develop mandatory continuing education;

· develop rules of professional conduct;

· establish fees and penalties sufficient to meet the Board’s administrative costs,

· enforce licensure of the profession, including discipline of license holders and actions against unlicensed practice;

· conduct criminal background checks; and

· maintain records and rosters of licensees.

If a licensee violated statutory duties or rules of professional conduct, the Board would be able to impose a number of administrative sanctions, up to and including revocation of a license.  If a licensee was committed to a mental institution or was convicted of one of the offenses which precludes licensure, a mandatory license suspension would be imposed.  Appeals of any sanctions would be governed by current administrative law.

The Board could seek injunctive relief to prevent or stop any person from violating provisions relating to any of the licensed professions.

Licensing Process

New license applicants would have to be at least 25 years old, be a U.S. citizen, be free of drug or alcohol addiction, possess good moral character and pass a criminal background check.

Specific to each category of license, an applicant would be required to show at least 5 years of prior work experience in a related field.  In addition to a list of occupations in the bill which would serve as appropriate training for a license applicant, the Board would be authorized to consider any relevant work experience.  The Board would also be permitted to aggregate part-time work experience and substitute two years of education for work experience.

The license application process, in addition to general requirements such as name and date of birth, would include the submission of:

· two photographs compatible with the Commonwealth Photo Imaging Network (CPIN),

· two full sets of fingerprints, and

· proof of insurance, worker’s compensation insurance and payment of a bond.

The Board would determine insurance and bond amounts, but general liability insurance of at least $1,000,000 would be required.  The Board would have to be notified of changes in bond or insurance amounts and a licensee who lost bond or insurance coverage would have to suspend operations.  

A license would be valid for two years, and would be issued after the Board had conducted a sufficient inquiry into the applicant’s fitness to practice.  Current law enforcement officers would not be eligible for a license.

A license would have to be displayed in each bureau, agency, office or branch office operated by a licensee.  The Board would issue duplicates for this purpose.  Failure to surrender a license and all duplicates within 15 days of expiration or after notice of license suspension or revocation would be a third degree misdemeanor.

Current licensees under the Private Detective Act of 1953 would be grandfathered in and would not have to take entrance examinations or meet the basic requirements for licensure under the bill.  They would be eligible for a license as a private investigator, a security professional or both.  The new criminal offenses which prevent application for a license, discussed below, WOULD apply to current licensees and may prevent their renewal under the new system.

An individual or business entity licensed in a similar fashion by another state could be issued a Pennsylvania license without examination if:

· the other requirements for licensure, such as criminal background checks, bond and insurance, are met;

· the standards for licensing in the other state are, in the Board’s opinion, similar to Pennsylvania’s; and

· the other state offers an expedited licensing process for Pennsylvania licensees.

Business Entity Licensing

Business entities, such as corporations, partnerships and limited liability companies, could apply for licenses.  Applications for a license by a business entity would have to contain information about shareholders and business structure.
All of the officers of the business entity would have to meet most of the standards applicable to individual licensees, including the requirements that they are at least 25 years old, a U.S. citizen, free of drug or alcohol addiction, possess good moral character and pass a criminal background check.

At least one officer, known as a qualifying officer, would have to meet all of the standards for each category of license held by the business entity.  In other words, the qualifying officer would have to demonstrate at least 5 years of relevant work experience and pass an entrance examination.  Only a qualifying officer would be entitled to receive a badge and pocket identification card. 

If an officer resigned, was removed or died, the licensed business entity would have to notify the Board and any successor officer would have to comply with all applicable requirements.

Employees

A licensee would be authorized to employ individuals and would be responsible for their supervision and conduct.  Licensees would be responsible to:

· investigate a prospective employee’s background, 

· submit the employee’s CPIN compatible photograph to the Board, and 
· submit two sets of the employee’s fingerprints to the Board for use in conducting a criminal background check.
A licensee would be subject to criminal penalties for:

· negligently hiring an employee who does not fill out the appropriate information or has been convicted of a disqualifying criminal offense (misdemeanor of the first degree),

· negligently sending the wrong fingerprints to the Board for a background check on an employee (misdemeanor of the third degree), and 

· failing to keep accurate employee records (misdemeanor of the third degree).

An employee of a private investigator who divulged confidential information learned in his capacity as an employee, to anyone other than the private investigator or an individual designated by the private investigator, would be guilty of a misdemeanor of the third degree.

Identification

Licensees would, for a fee, obtain a numbered badge from the Board.  The Board would not provide badges for employees, however, it would approve badge designs for employees of security professionals.

Both licensees and their employees would, for fee, obtain pocket identification cards from the Board.  These pocket cards would contain a CPIN compatible photograph of the licensee or employee.  

A licensee or employee who allowed another individual to wear or display his pocket card would be guilty of a misdemeanor of the third degree.  

Criminal Background Check

The Board would be required to conduct a criminal background check on each applicant for a license, each licensee applying for renewal and each employee of a licensee.  The background check would include, at a minimum, a check of criminal records maintained by the Pennsylvania State Police and the Federal Bureau of Investigation.  Individuals could not obtain a license, renew a license, continue a licensed practice or work as an employee if they had been convicted of any of the following offenses:

(1)  An offense designated as a felony under the act of April 14, 1972 (P.L.233, No.64), known as The Controlled Substance, Drug, Device and Cosmetic Act.

(2)  An offense under one or more of the following provisions of 18 Pa.C.S. (relating to crimes and offenses):

Chapter 25 (relating to criminal homicide).

Chapter 27 (relating to assault) where the offense is graded higher than a summary offense.

Chapter 29 (related to kidnapping).

Chapter 31 (relating to sexual offenses).

Section 3301 (relating to arson and related offenses).

Section 3502 (relating to burglary).

Chapter 37 (relating to robbery).

Chapter 39 (relating to theft and related offenses) where the offense is graded higher than a summary offense.

Chapter 41 (relating to forgery and fraudulent practices).

Chapter 43 (relating to offenses against the family).

Chapter 47 (relating to bribery and corrupt influence).

Chapter 49 (relating to falsification and intimidation).

Chapter 53 (relating to abuse of office).

Chapter 55 (relating to riot, disorderly conduct and related offenses) where the offense is graded higher than a summary offense, except for an offense under section 5503 (relating to disorderly conduct) regardless of the grading of the offense.

Chapter 57 (relating to wiretapping and electronic surveillance).

Chapter 59 (relating to public indecency).

Chapter 61 (relating to firearms and other dangerous articles) where the offense is graded higher than a summary offense.

Chapter 63 (relating to minors) where the offense is graded higher than a summary offense.

(3)  An offense related to misconduct in public office, including tampering, bribery, making false statements or impersonation.

(4)  A Federal or out-of-State offense similar in nature to those listed in paragraph (1), (2) or (3).

(5)  An attempt, solicitation or conspiracy to commit any of the offenses listed in paragraphs (1), (2), (3) or (4).

Exemptions

Employees of the federal government, any state or political subdivision would be exempt from licensing requirements while engaged in the official performance of their duties.  

Additional exemptions would apply to specific categories of licenses.  The following would be exempt from obtaining a private investigative license:

· an investigator for a credit bureau;

· an investigator for an insurance company;

· an attorney or an investigator for one attorney or law firm;

· an investigator for a common carrier;

· an investigator for a telecommunications company;

· an individual with a valid, unexpired license under the Private Detective Act of 1953 or his employee; and

· an individual licensed in another state or jurisdiction, for the purpose of one case which originated in that state or jurisdiction, who notifies the Board of the nature of the investigation.

The following would be exempt from obtaining a fugitive recovery agent’s license:

· a professional bondsman;

· a fidelity or surety company which acts as surety on bail;

· a licensed private investigator;

· a constable or deputy constable certified to perform judicial duties;

· an individual with a valid, unexpired license under the Private Detective Act of 1953 or his employee; and

· an individual licensed in another state or jurisdiction as private investigator, fugitive recovery agent, bail bondsman or similar license, for the purpose of capturing a fugitive who fled from that state or jurisdiction, who notifies the Board of the nature of the investigation.

An individual in the official performance of his duties for a foreign government would be exempt from obtaining a license as a security professional. 

Finally, the Board could create additional exemptions by regulation.

Additional

Licensees and their employees would only be authorized to carry firearms if they complied with (or were exempt from) the Lethal Weapons Training Act.

The titles of “Private Investigator”, “Private Detective”, “P.I.”, “Security Professional”, “Fugitive Recovery Agent” and “Bounty Hunter” would be limited to licensees with the appropriate category of license.  Use of a title by a nonlicensee would be a misdemeanor of the third degree.

The following conduct would be punished as a misdemeanor of the second degree:
· practicing without a license;

· impersonating any of the professionals licensed under this bill or their employees,;

· possessing a forged or counterfeit license, pocket card or badge in order to practice without a license or impersonate a licensee or employee; or

· selling, fraudulently obtaining or fraudulently furnishing a license, pocket card or badge.

In addition to rules of professional conduct developed by the Board and general rules requiring licensees to carry out their duties with diligence within the scope of their license, a specific rule governing private investigator licensees and employees would mandate that they make a reasonable inquiry to determine why a client wishes to locate any specific person.

A licensee would have to notify the Board within 15 days of a change of residence or business location.  The Board could either note a change of business address on each license or duplicate or simply issue a new license and duplicates for the unexpired term.

Certain information in the possession of the Board would be confidential and protected from public access, including any licensee’s or employee’s home address, date of birth, fingerprints and criminal history.

Any individual licensed under the Private Detective Act of 1953 would be considered, until the expiration of the license, to be licensed as both a private investigator and a security professional.

Fugitive recovery agents would not have to obtain a license until July 1, 2009.  

$150,000 would be appropriated from the Professional Licensure Augmentation Account to operate the Board.  This amount would be repaid to the account within three years of the beginning of issuance of licenses by the Board.

C.  SUMMARY OF RELEVANT EXISTING LAW:

The Private Detective Act of 1953

The Private Detective Act of 1953 (hereinafter “Act”) licenses and regulates the activity of individuals who act as private investigators as well as those who provide security services and watchmen.  It does not include:

· investigators or adjusters for insurance companies; 

· investigators for common carriers;

· investigators for telephone, telegraph or other telecommunications companies; or

· investigators for credit bureaus.

Any person or business entity seeking to engage in the professional activities regulated by the Act must, in the county where their principal business office is located, apply to the court of common pleas.  Violation of this provision is a misdemeanor of the third degree.  An application must be filed for each office, branch office, agency or sub-agency.

In addition to basic information such as name and address of the person (or partners or shareholders in a business entity) and office location, the application must contain any information required by the court to demonstrate the good character, competency and integrity of the applicant(s).  The application has to be accompanied by passport photos and fingerprints, as specified by the court.  The fingerprints are to be used for the purpose of a criminal background check.  The applicant (or at least one corporate officer or partner) must demonstrate that he has at least three years prior work experience as a detective, a member of the United States government investigative service, a sheriff, a member of the Pennsylvania State Police, or a member of a city police department of a rank or grade higher than that of patrolman.  Finally, the application must be supported by at least 5 reputable citizens.

Applications for a license by a corporation must contain additional information about shareholders and business structure.  If an officer dies, resigns or is removed, notice of this event and information about his successor must be supplied to the court.

District Attorneys are authorized to investigate and enforce the provisions of the Act.  Applicants or licensees under the Act are required to provide the District Attorney, upon request, with information concerning business practices and methods.  When investigating the character and reputation of applicants or licensees, or investigating possible violations of the Act, the District Attorney may issue subpoenas and require production of documents.  Failure to obey a subpoena is punished as a misdemeanor and may result in a fine of up to $500 and/or imprisonment of up to 1 year.

After inquiry and investigation by the court and/or the District Attorney, an applicant must pay a license fee ($200 for an individual applicant and $300 for a business entity) and post a $10,000 bond.  As long as the court is satisfied concerning an applicant’s character and ability, an applicant is provided a license under the Act.  A license is valid for two years, unless revoked by the court.  Under certain circumstances, including denial of a license, any license fees may be refunded.

License certificates are on a court-prescribed form and must contain, among other requirements, the names and residences of the applicants.  A license may not be issued to any individual who has previously had a license revoked or who had been convicted of any of the following offenses, in Pennsylvania or any other state or territory:
· a felony;

· illegally using, carrying or possessing a pistol or other dangerous weapon;

· making or possessing burglar's instruments;

· buying or receiving stolen property;

· unlawful entry of a building;

· aiding escape from prison;

· unlawfully possessing or distributing habit forming narcotic drugs;

· picking pockets or attempting to do so;

· soliciting any person to commit sodomy or other lewdness;

· recklessly endangering another person;

· making terroristic threats; or

· committing simple assault.

Information on applicants is posted on a bulletin board in the office of the clerk of courts.  A licensee may not simultaneously hold a license to operate an employment agency.  

License certificates must be posted at each agency, sub-agency, bureau, office or branch office and available for inspection by the court or by law enforcement.  A licensee is prohibited from posting a license certificate at the wrong location or altering or defacing a certificate.  Certificates must be surrendered within 72 hours of revocation or expiration.  Violations of these licensing provisions is punished as a misdemeanor and may result in a fine of up to $500 and/or imprisonment of up to 1 year, as well as revocation of the license.

A licensee must notify the court within 24 hours of changing the location of a bureau, agency, sub-agency, office or branch office.  The license must be returned to the court to be amended with the new location.

When a license is issued by the court, it also provides a pocket identification card and metal badge to each licensee (this includes corporate officers filling out the required license application for a corporation).  The holder of a license, badge or pocket card may not allow another to use, wear or display them.  Unlicensed individuals may not wear or display any license, badge or pocket card.  Violations of these provisions related to licenses, badges and pocket cards is punished as a misdemeanor and may result in a fine of up to $500 and/or imprisonment of up to 1 year, as well as revocation of the license.  Pocket cards, shields and badges must be surrendered within 72 hours of revocation or expiration.
At any time up to 6 months after the expiration of a license, a licensee may renew by filling out a brief renewal application form, paying a fee and filing a surety bond.  Fingerprints and references are not required.  A renewal license may be issued for up to a 5 year period.

Licensees may hire employees and are legally responsible for their conduct.  A licensee may not employ any individual whose criminal convictions would preclude licensure under the Act.  In addition, a licensee may not employ any individual whose license was revoked for any of the criminal convictions listed in the Act.  A licensee who knowingly hires an employee that has been convicted of these offenses is guilty of a misdemeanor and the punishment may include a fine of up to $500 and/or imprisonment of up to 1 year, as well as revocation of the license.  A second offense mandates license revocation.  An individual who falsely states that he is a detective or is employed by a detective agency is guilty of a misdemeanor and the punishment may include a fine of up to $500 and/or imprisonment of up to 1 year. 

In addition to basic information such as the name and address of the person and prior work experience, an employee application must contain any information required by the court to demonstrate the good character, competency and integrity of the employee.  After verifying the information on the employee’s application, the licensee must obtain two sets of the employee’s fingerprints, as specified by the court.  One set of fingerprints must be filed with the court for the purpose of a criminal background check.  Proof of an employee’s certification under the Lethal Weapons Training Act must also be filed with the court if the employee will carry a weapon as part of his employment.  A licensee who files the wrong fingerprints with the court on behalf of an employee is guilty of a misdemeanor and the punishment may include a fine of up to $500 and/or imprisonment of up to 1 year.

An employee may not divulge confidential information acquired during his employment to anyone other than his employer or an individual designated by his employer.  An employee is also prohibited from making false reports to his employer.  Either violation is a misdemeanor and the punishment may include a fine of up to $500 and/or imprisonment of up to 1 year.

The Act does not apply to any law enforcement officer of the Commonwealth or a political subdivision while engaged in the performance of their official duties.  The Act also does not apply to:

· an investigator for a credit bureau;

· a business which furnishes other credit information;

· an investigator for an insurance company;

· a corporation authorized to operate a fire alarm protection business;

· any person employed as a special agent, detective or investigator for one employer in connection with the affairs of that employer;

· a charitable or philanthropic society maintained for the public good and not for private profit;

· an attorney or an investigator for one attorney or law firm;

· an investigator for a common carrier; or

· an investigator for a telecommunications company.

A licensee or employee may not knowingly:

· incite, encourage, or aid in the incitement or encouragement of, any person or persons who have become a party to any strike to do unlawful acts against the person or property of any one;

· incite, stir up, create, or aid in the inciting of discontent or dissatisfaction among the employes of any person, partnership, association, or corporation with the intention of having them strike;

· interfere or prevent lawful and peaceful picketing during strikes;

· interfere with, restrain, or coerce employes in the exercise of their right to form, join, or assist any labor organization of their own choosing;

· interfere or hinder the lawful or peaceful collective bargaining between employes and employers;

· pay, offer, or give any money, gratuity, favor, consideration, or other thing of value, directly or indirectly, to any person, for any verbal or written report of the lawful activities of employes in the exercise of their right of self-organization, to form, join, or assist labor organizations, and to bargain collectively through representatives of their own choosing;

· advertise for, recruit, furnish or replace, or offer to furnish or replace, for hire or reward, within or without the Commonwealth of Pennsylvania, any help or labor, skilled or unskilled;

· furnish or offer to furnish armed guards, other than armed guards theretofore regularly employed, for the protection of payrolls, property or premises, for service upon property which is being operated in anticipation of or during the course or existence of a strike;

· furnish armed guards upon the highways for persons involved in labor disputes;

· furnish or offer to furnish to employers or their agents, any arms, munitions, tear gas, implements, or any other weapons;

· send letters or literature to employers offering to eliminate labor unions;

· distribute or circulate any list of members of a labor organization;

· advise any person of the membership of an individual in a labor organization for the express purpose of preventing those so listed or named from obtaining or retaining employment. 

A violation of the above-listed provisions is a misdemeanor and the punishment may include a fine of not less than $500 or more than $5,000 and/or imprisonment of not less than 6 months and not more than 1 year, as well as revocation of the license.  A second offense mandates license revocation.  

The District Attorney of any county where a violation occurred is authorized to prosecute the offender.  Each clerk of court shall publish a roster of licensees on an annual basis.

Other Relevant Statutory Provisions

The practice of fugitive recovery has been essentially unregulated in Pennsylvania.  Free lance individuals who engage in bail enforcement, commonly known as “bounty hunters”, are not governed by any licensing body.

Chapter 57 of Title 42 of the Pennsylvania Consolidated Statutes concerns bonds and bail.  In order to give bail or act as a surety on bail, a person or business entity must be a fidelity or surety company authorized to do business in the Commonwealth or be licensed by the Pennsylvania Department of Insurance as a professional bondsman.  

Any court may revoke the license of a professional bondsman for cause, including certain criminal convictions, violations of Chapter 57, bankruptcy, insolvency, failure to pay a judgment on a forfeited undertaking or any interference with the administration of justice.

Law enforcement officers may not receive income from any bonding business or the activity of a professional bondsman.

The Lethal Weapons Training Act (Act 235 of 1974) establishes certification and qualification requirements to authorize private detectives and security guards to carry firearms as part of their employment. 

18 Pa.C.S. § 4912 provides that a person is guilty of a misdemeanor of the second degree if he falsely impersonates a public servant.
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